
Jan Bouwens: New legislation like the SOx act or

the Dutch corporate governance code of Tabaksblat

are prime examples of environmental factors that

can lead to real changes in the corporate (gover-

nance) architecture.1 Recent cases of shady ac-

counting or even outright fraud in a number of fi-

nancial markets have forced governments, capital

market regulators and other oversight bodies all

over the world to take drastic measures so as to

mute further damaging scandals. Usually the so-

lution chosen is one of stronger supervision and

controls with regard to corporate governance. The

Dutch and German governance structure entails a

two-tier system where outside directors supervise

and control managing directors (see box). Outside

directors have been playing an important and

authoritative role in this domain. Societal expec-

tations regarding tasks, decisiveness and effecti-

veness of the outside directors has greatly increa-

sed. I will argue that new expectations not only

lead outside directors to step up supervision activi-

ties but that it will also force these directors to as-

sume a more active decision making role. This af-

fects the information requirements of outside

directors. Since information is so crucial to them

outside directors will put emphasis on receiving

reliable information, i.e. information they can

trust. Among other measures this may require

them selecting the audit firm. They may also have

their own information collected. This however

may affect trust between the managing and outsi-

de directors.

Separation of decision rights
Strategic decision making

In order to prevent that outside directors assume

the role of the managing directors they need to

agree as to the separation of the responsibilities.

Two aspects are important here: relative position in

terms of knowledge/expertise, and the importance

of the object of decision making. 

When outside directors have more expertise, it

is clear that their advice will carry more weight and

be more effective. It is wise – then – for outside di-

rectors to specialize in developing their knowledge

base at the periphery of the strategy. This will ena-

ble them to entertain opportunities that lie outside

the realm of the strategy currently pursued, but

that lie within the firm’s scope of business. This

will provide them with ample opportunity to ratify

proposals from the perspective of what are alterna-

tive avenues the firm could follow. On the other

hand, less weighty decisions, for instance on slight

adaptations of the strategy, will not demand close

inspection of outside directors. The managing direc-

tors will keep their decisive role in developing and

implementing strategic choices. The influence of

the outside directors then depends largely on the

personal attributes and expertise each director

brings to bear. When and where the managing di-

rectors decide, implement and adapt the strategy,

the role of the outside directors may well be to point

out alternative opportunities. The managing direc-

tors are often so closely involved with the everyday

business, that it lacks the distance to seriously re-
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Corporate governance:
NEW GOVERNANCE ROLES
FOR DUTCH 
‘OUTSIDE DIRECTORS’

New rules and regulations make for drastic changes in the

relationships between the Dutch managing directors and outside

directors. To be able to live up to their new responsibilities outside

directors will have to extend their decision making authority. 

New legislation gives outside directors more influence in corporate

governance; but this does not mean they should take over tasks and

responsibilities of managing directors.



MCA: maart 2007, nummer 2Mihai Calin: beeld 19

DUTCH CORPORATE GOVERNMENT ARCHITECTURE: DUAL BOARD
Unlike the Anglo-Saxon paradigm, the Dutch (and German) governance system is two-tiered.
That is to say, the managing directors form their own so-called Raad van Bestuur (RvB:
Managing directors) or board of managing directors. Under this dual board system managing
directors are supervised and controlled by another, autonomous and hierarchically superior
body, called the Raad van Commissarissen (RvC: outside directors). Members of the RvB
cannot be a member of the RvC. Formally the position of Chairman of the RvC is superior to
that of the Chairman of the Managing directors. The CEO may chair the RvB, but never the
RvC, he is not even a member. In this article I will call the RvB members ‘managing
directors’ and the members of the RvC ‘outside directors’. 

‘Who will decide
what the RvC will
and will not see?’



flect on the choices it makes. Outside directors can

develop a broader view and so force the managing

directors to think twice instead of once. The two res-

ponsibilities can then remain separated and autono-

mous. This separation helps both sides to refrain

from interfering with each other’s business. For in-

stance, managing directors do not expect outside di-

rectors to interfere with small adaptations of the

strategy. For if outside directors would interfere ma-

naging directors are likely to get frustrated. 

Strategy committee

We may conclude that the shifting balance between

managing directors and outside directors inevitably

will lead to more information needs and an increase

in data processing responsibilities for the latter.

One way to cope with this would of course be to ap-

point more outside directors. Research however has

shown that outside directors become less effective

when it consists of more than eight members. We

therefore must conclude that adding more outside

directors does not solve the problem. Another stra-

tegy is to focus information demand and reporting

on essentials, without going into too much detail.

Another again is to agree on ‘reporting by excep-

tion’: only if things do not go as planned and/or

agreed upon outside directors is informed of the

what, how and why. Outside directors themselves

can also help, by restricting the number of outside

directorships they accept. This is what the Tabaks-

blat Code implies when it states that companies

tend to perform better when the outside directors

don’t have too many other obligations, i.e. have

more than five outside directorships. Special com-

mittees may also lighten the work and information

load. One already finds Remuneration, Appoint-

ments and Audit Committees; by dividing up the

tasks they also make the work of individual mem-

bers of the outside directors much easier. A fourth

type of Committee, especially concerned with stra-

tegic developments might then be a plausible idea.

This committee can then execute the task of loo-

king outside ‘the realm’ of the current strategy or

the proposed strategy. They can use this informa-

tion to evaluate and adapt firm strategy. 

Evaluating the control function 

Delegating decision rights to the managing direc-

tors will pose less problems, if there are more and

better control options. It is therefore important that

outside directors find effective methods to control

the managing directors. 

One method, which is often overlooked in prac-

tice, is the personal assessment interview. Individu-

al assessment of members of the managing directors

by the outside directors gives a clear signal that the

managing directors are really accountable to the

outside directors. These kind of interviews also force

outside directors to discuss the strategies and opera-

tional choices the managing director has made. 

This way, the discriminatory skills of both ma-

naging directors and outside directors will improve.

Of course, this process is not meant in any way to

discredit managing directors – but they will have to

account for all their deeds and actions, both in

terms of personal development and as managers of

the company. And, where special rewards are due,

what better occasion than this kind of personal in-

terview? In fact this may occur throughout the year.

Holmstrom (1999) argued that the meticulous eva-

luation of investment proposals are to gauge mana-

gerial talent as much as to decide whether or not

the plan warrants implementation. In the next sec-

tion we will discuss how the new role of the outside

directors affects the information needs and require-

ments of the outside director.

Information provision
Reliance on information

The changing roles of outside directors are reflected

in their information needs. Information is necessa-

ry for making decisions (mostly managing direc-

tors) and for controlling decisions (by outside direc-

tors). On the one hand it forms the basis for

decisions making (right of initiative, implementa-

tion), on the other hand it is necessary for evalua-

ting decisions once they have been made (ratifica-

tion and monitoring). This would require both

directors alike could trust the data. Ball (1989)

argues that all parties benefit from the provision

of indisputable information.

The information the outside directors use to

exercise verification and ratification rights can easi-

ly become biased. Motive and opportunity can play

a role here. Take, for instance, the information out-

side directors use to ratify an initiative of managing

directors. It is in the interest of managing directors

to hand over only positive information (motive). As

managing directors usually are the only source of

information for outside directors, there is ample op-
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portunity to modify or tilt the information (oppor-

tunity). The same goes for data received for the pur-

pose of verification. Managing directors in fact con-

trol the information on which outside directors

have to base decisions, it enjoys a monopoly. But in

the end it is in the interest of both parties to offer

and use correct and balanced data from an indepen-

dent source. Outside directors will trust informa-

tion, if it is received from an independent source;

the risk of being misled is smaller, and the judg-

ment of the outside directors can be given without

too many buts and ifs. The managing directors will

in the long run also benefit, if they provide the out-

side directors with unbiased information. Then

there also are more guarantees for just measure-

ment and rewarding of performance, and ultimately

less distrust between the parties involved. 

Financial reports

One important information source is in financial

reports. An outside accountant who is appointed by

the firm audits the firm accounts. This suggests

that the individual who appoints and sets the as-

signment can influence the financial reports.

Hence, to assure that outside directors get unbiased

information it is important for them to influence

the contract with the auditor. Formally the outside

directors have always been involved in this process

and the decision making surrounding it (negotiate

contract and set the assignment); de facto it have

always been the managing directors that control

the processes of choice and assignment. The mana-

ging directors negotiate with auditing firms, and

ultimately ask the outside directors to rubber-

stamp, once it has accepted a proposal by one of the

contenders. In other words, the managing directors

may be said to have an information monopoly rele-

vant to the auditor selection process and the audit

assignment. Research has shown that a company

with outside directors that are more deeply involved

in selecting the external auditor generally perform

better than others. But this means of course that

the information monopoly of the CEO and the other

managing directors must be dealt with. A related

issue is that of an independent audit committee.

Research has shown evidence that audit commit-

tees function better without ex-managers in their

midst. Under Dutch legislation it is not allowed for

an ex-manager to chair the audit committee, but it

is allowed for ex-managers sit on the committee as

a member. 

Other reports

In addition to the audited financial reports mana-

ging and outside directors use unaudited informa-

tion. Their information needs can be extensive and

varied, though they will be mostly related to strate-

gic decision making. Information, which is often

necessary, could consist of:

1. operational reports, profit and loss statements,

balance sheets, cash flow data, latest estimates vs

budget, benchmark figures of main competitors;

2. answers to questions re. differences between

budget and LE;

3. market share data, other marketing information;

4. minutes of meetings where major investments

are discussed;

5. reports of financial analysts.

Who decides what information outside directors will

see and not see? Of course one option is for the outsi-

de directors themselves to ensure that the informa-

tion is correct. This can be realized in two different

ways. One way is to allow outside directors to have a

staff of their own, working in and from the offices

of the CFO, and consisting of (junior) controllers

and/or auditors whose main task it is to answer to

all information needs of the outside directors. Hier-

archically they may work for the CFO; functionally

they answer to the outside directors. This of course

could easily lead to problems. Conflicts of loyalty

may arise. When the outside directors ask for infor-

mation (to verify or to evaluate something, or to sup-

port strategy development) which just might make

certain decisions, already taken by the managing di-

rectors, look questionable, the controller on duty

may think twice. After all, the managing directors

(CFO) write out his paycheck. In fact evidence exists

that finds that outside directors who surpass mana-

ging directors in gathering information fail. And

even if there is absolutely no pressure put upon him,

there will always be tensions between what the out-

side directors wants to know and what the mana-

ging directors want to tell. This means of course that

the outside directors can never be absolutely sure

that the information they receive is complete and/or

completely unbiased. 
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A second solution is that the outside director ap-

points and/or hires outside accountants or consul-

tant, to make sure it gets all the information it

needs and wants. This means that costs will increa-

se. It is likely to entail work already done elsewhere

will have to be done again. The data gathered may

lead to discussions or disagreements with the ma-

naging directors, if it points in another direction

than the managing directors wants. Finding the

best solution then depends on the respective costs

of alternatives, internal assistance or external con-

sultancy. Only if the internal control function is au-

tonomous enough, an internal solution may suffi-

ce. Again, it is true that information that is highly

trusted by managing as well as by outside directors

is preferable. Whether information always meets

this requirement remains an open question. 

Information and decision making

While I discussed both subjects, decision rights and

information needs, separately, I do want to stress

that they are complementary. If new rules and re-

gulations increase the responsibilities of the outsi-

de directors, the data gathering and processing ca-

pacity of the outside directors will have to increase

too. They will need more and better-quality infor-

mation. Vice versa this means that when and wher-

ever outside directors routinely receive more infor-

mation, it also will secure more de facto decision

rights – even by only making better informed

judgments on the actions and plans of the mana-

ging directors. Any architect designing new corpo-

rate governance structures and systems will have to

take this into account. 

Conclusions
New rules and regulations make for drastic changes

in the relationship between the Dutch managing

directors and outside directors. To be able to live up

to their new responsibilities outside directors will

have to extend their decision making authority. The

new  legislation requires that outside directors ac-

quire more say in corporate governance, without ac-

tually taking over tasks and responsibilities of the

managing directors. The focus of the former will re-

main on control and evaluation, while the mana-

ging directors stay responsible for day-to-day ma-

nagement and decision making. It is important

that managing directors and outside directors agree

on the separation of tasks. If this understanding

does not exist chances are that managing directors

present less valuable projects to the outside direc-

tors so as to assure approvals. This is not the inten-

tion of the new legislation. Any director can assume

de facto power even if he is granted no formal deci-

sion rights. I, therefore, discussed who produces in-

formation and how information flows between out-

side directors and managing directors. I concluded

that both managing as well as outside directors

should have equally high trust in the information.

Under the new legislation the information needs of

the outside directors will increase, as will the neces-

sity of correct, complete and unbiased information.

More often than not managing directors monopolize

the information flow to the outside directors; which

is dangerous, because in that case motive and oppor-

tunity will tend to bias the information allowed to

reach the outside directors. To solve this problem,

outside directors may also get involved in the deci-

sion how information comes about in the firm. This

may entail directors appointing employees or outsi-

de parties to produce the required information. He

will also have a say in the selection of the auditor.
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